DECLARATION OF EMERGENCY

Department of Health and Hospitals
Bureau of Health Services Financing

Home and Community-Based Services Providers
Licensing Standards
(LAC 48:1.Chapters 50 and 51)

The Department of Health and Hospitals, Bureau of Health
Services Financing amends LAC 48:1.Chapter 50 and adopts Chapter
51 in the Medical Assistance Program as authorized by R.S.
36:254 and R.S. 40:2120.2. This Emergency Rule is promulgated in
accordance with the provisions of the Administrative Procedure
Act, 49:953(B)(1) et seq., and shall be i1n effect for the
maximum period allowed under the Act or until adoption of the
final Rule, whichever occurs first.

The Department of Health and Hospitals, Bureau of Health
Services Financing amended the provisions governing the
licensing standards for Home and Community Based Services (HCBS)
providers to revise the definitions and the staffing
qualifications (Louisiana Register, Volume 40, Number 5).

The department now proposes to amend the provisions
governing the licensing standards for HCBS providers to clarify
these provisions and to include licensing provisions for
monitored in-home caregiving services. This action is being
taken to protect the health and welfare of Louisiana citizens
who depend on services rendered by HCBS providers. It is

anticipated that implementation of this Emergency Rule will have



no fiscal Impact to the Medicaid Program in state fiscal year
2014-2015.

Effective November 20, 2014, the Department of Health and
Hospitals, Bureau of Health Services Financing amends the
provisions governing the licensing standards for HCBS providers.

Title 48
PUBLIC HEALTH—-GENERAL
Part 1. General Administration
Subpart 3. Licensing and Certification
Chapter 50. Home and Community-Based Services Providers
Licensing Standards
Subchapter A. General Provisions
85001. Introduction

A. — B.

C. Providers of the following services shall be licensed
under the HCBS license:

1. - 5.
6. supervised independent living (SIL),

including the shared living conversion services in a wailver

home;
7. supported employment; and
8. monitored in-home caregiving (MIHC).
D. The following entities shall be exempt from the

licensure requirements for HCBS providers:

1. — 4.



5. any person who is employed as part of a
Department of Health and Hospitals” authorized self-direction
program; and

a. For purposes of these provisions, a
self-direction program shall be defined as a service delivery
option based upon the principle of self-determination. The
program enables clients and/or their authorized
representative(s) to become the employer of the people they
choose to hire to provide supports to them.

6.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and R.S. 40:2120.2.

HISTORICAL NOTE: Promulgated by the Department of Health
and Hospitals, Bureau of Health Services Financing, LR 38:63
(January 2012), amended LR 38:1410 (June 2012), LR 40:1007 (May
2014), LR 40:

85003. Definitions
——

Monitored In-Home Caregiving-services provided by a
principal caregiver to a client who lives in a private
unlicensed residence. The principal caregiver shall reside with
the client, and shall be contracted by the licensed HCBS

provider having a MIHC service module.

*x*x



AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and R.S. 40:2120.2.

HISTORICAL NOTE: Promulgated by the Department of Health
and Hospitals, Bureau of Health Services Financing, LR 38:64

(January 2012), amended LR 40:1007 (May 2014), LR 40:

85005. Licensure Requirements
A. — B.8.
C. An HCBS provider shall provide only those home and

community-based services or modules:
1. specified on its license; and
2. only to clients residing in the provider’s
designated service area, DHH Region, or at the provider’s
licensed location.
D. - J.1.Example
AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and R.S. 40:2120.1.
HISTORICAL NOTE: Promulgated by the Department of Health
and Hospitals, Bureau of Health Services Financing, LR 38:65

(January 2012), amended LR 40:

85007. Initial Licensure Application Process
A.
B. The initial licensing application packet shall
include:
1. -9



10. any other documentation or information required

by the department for licensure including, but not limited to, a
copy of the facility need review approval letter.

C. — G.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and R.S. 40:2120.1.

HISTORICAL NOTE: Promulgated by the Department of Health
and Hospitals, Bureau of Health Services Financing, LR 38:66

(January 2012), amended LR 40:

Subchapter D. Service Delivery

85043. Contract Services

A.

B. When services are provided through contract, a written
contract must be established. The contract shall include all of
the following items:

1. — 4.

5. a statement that the person contracted shall meet
the same qualifications and training requirements as the
position being contracted;

B.5.a. — D.
AUTHORITY NOTE: Promulgated in accordance with R.S.

36:254 and R.S. 40:2120.1.



HISTORICAL NOTE: Promulgated by the Department of Health
and Hospitals, Bureau of Health Services Financing, LR 38:77
(January 2012), amended LR 40:
Subchapter F. Provider Responsibilities
85055. Core Staffing Requirements

A. — D.4.

E. Direct Care Staff

1.

2. The provider shall employ, either directly or
through contract, direct care staff to ensure the provision of
home and community-based services as required by the ISP.

E.3. — M_.1.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and R.S. 40:2120.2.

HISTORICAL NOTE: Promulgated by the Department of Health
and Hospitals, Bureau of Health Services Financing, LR 38:79
(January 2012), amended LR: 40:1001 (May 2014), LR 40:
Chapter 51. Home and Community-Based Services Providers
Subchapter N. Monitored In-Home Caregiving Module
85101. General Provisions

A. Monitored in-home caregiving (MIHC) services are
provided by a principal caregiver to a client who lives iIn a
private unlicensed residence.

1. The principal caregiver shall:



a. be contracted by the licensed HCBS provider
having a MIHC service module; and
b. reside with the client.

2. Professional staff employed by the HCBS provider
shall provide oversight, support, and monitoring of the
principal caregiver, service delivery, and client outcomes
through on-site visits, training, and daily web-based electronic
information exchange.

B. Providers applying for the Monitored In-Home
Caregiving module under the HCBS license shall meet the core
licensing requirements (except those set forth in 85005.B.4,
85005.C. and 85007.F.1.c) and the module specific requirements
of this Section.

C. During any survey or investigation of the HCBS
provider with the MIHC module conducted by the DHH-HSS, the
survey process begins once the surveyor enters either the
client’s place of residence or the provider’s licensed place of
business. When the survey begins at the client’s residence, the
provider shall transmit any records requested by the HSS
surveyor within two hours of such request to the location as
designated by the HSS surveyor.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and R.S. 40:2120.2.

HISTORICAL NOTE: Promulgated by the Department of Health

and Hospitals, Bureau of Health Services Financing, LR 40:

-



85103. Staffing Requirements, Qualifications, and Duties
A. The MIHC provider shall employ a registered nurse (RN)
and a care manager who will monitor all clients served. The RN
or the care manager may also serve as the administrator if
he/she meets the requirements as set forth in 85055.A.1.
B. The HCBS provider with a MIHC module shall contract

with at least one principal caregiver for each client served.

1. The principal caregiver shall:
a. serve only one client at any time; and
b. be able to provide sufficient time to the

client as required to provide the care i1n accordance with the
I1SP.

2. Prior to MIHC services being provided to the
client, the HCBS provider shall perform an assessment of the
client’s ability to be temporarily unattended by the principal
caregiver and determine how the client will manage safely in the
qualified setting without the continuous presence of a principal
caregiver.

C. The MIHC registered nurse shall:

1. be licensed and in good standing with the
Louisiana State Board of Nursing; and

2. have at least two years” experience In providing
care to the elderly or to adults with disabilities.

D. The responsibilities of the registered nurse include:



1. participating in the determination of the
qualified setting for MIHC services, based on on-site assessment
of the premises;

2. ensuring that the client’s applicable health care
records are available and updated as deemed necessary;

3. developing, in collaboration with the care
manager, client and principal caregiver, the client’s Person-
centered ISP, based upon assessment of the client and medical
information gathered or provided;

4. periodically reviewing and updating, at least
annually, each client’s ISP;

5. certifying, training, and evaluating principal
caregivers in conjunction with the care manager;

6. monitoring, through daily review of electronic
client progress notes, observation of at-home visits, and by
documented consultations with other involved professionals, the
status of all clients to ensure that MIHC services are delivered
in accordance with the ISP;

7. conducting on-site visits with each client at the
qualified setting at least every other month or more often as
deemed necessary by the client’s health status;

8. completing a nursing progress note corresponding
with each on-site visit or more often as deemed necessary by the

client’s health status; and



9. planning for, and implementing, discharges of
clients from MIHC services relative to if the health care needs
of the client can be met in the qualified setting.

E. MIHC Care Manager Qualifications

1. The MIHC care manager shall meet one of the
following requirements:

a. possess a bachelor’s or master’s degree iIn
social work from a program accredited by the Council on Social
Work Education;

b. possess a bachelor’s or master’s degree iIn
nursing (RN)currently licensed iIn Louisiana (one year of
experience as a licensed RN will substitute for the degree);

C. possess a bachelor’s or master’s degree in a
human service related fTield which includes:

i. psychology;

ii. education;

. counseling;

iv. social services;
V. sociology;

Vi. philosophy;

Vil. family and participant sciences;
Viil. criminal justice;

1X. rehabilitation services;

X. substance abuse treatment;

Xi. gerontology; or

10



XIl. vocational rehabilitation; or
d. possess a bachelor’s degree in liberal arts
or general studies with a concentration of at least 16 hours iIn
one of the fields in 85103.E.1.c.1-Xil.

2. The MIHC care manager shall have at least two
years’ experience In providing care to the elderly or to adults
with disabilities.

3. The MIHC care manager may serve as the
administrator of the HCBS provider; however, any such individual
that serves as both administrator and care manager shall meet
both sets of minimum qualifications and have the ability to
service both sets of specified functions.

F. Care Manager Responsibilities. The following
responsibilities of the care manager for the MIHC module shall
substitute for the requirements iIn 85055.1 and 85055.J. The
responsibilities of the MIHC care manager shall include:

1. conducting the initial and ongoing assessment and
determination of the qualified setting;

2. certifying, training, and evaluating principal
caregivers in conjunction with the registered nurse;

3. developing, in collaboration with the registered
nurse, an ISP for delivery of MIHC services for each client,
based upon assessment and medical information gathered or

provided;

11



4. monitoring, in collaboration with the registered
nurse, through daily review of electronic client progress notes,
and observation of at-home visits, the status of all clients to
ensure that all MIHC services are delivered;

5. conducting on-site visits with each client at the
qualified setting every other month or more often as deemed
necessary by the client’s health status;

6. completing a care management client progress note
corresponding with each on-site visit every other month or more
often as the client’s condition warrants;

7. assisting with obtaining information and
accessing other health-care and community services i1In accordance
with the ISP;

8. reviewing and documenting the fire and safety
procedures for the qualified setting;

9. providing training related to MIHC services for
each principal caregiver before the principal caregiver begins
to provide care;

10. participating in discharge planning of clients
from monitored In-home care services by determining if the needs
of the client can be met safely in the qualified setting;

11. reviewing and documenting that the qualified
setting continues to meet the needs of the client, 1n accordance
with the ISP, at every on-site visit and as situations change;

and

12



12. being readily accessible and available to the
principal caregivers either by telephone or other means of
prompt communication.

a. The care manager shall maintain a file on
each principal caregiver which shall include documentation of
each principal caregiver’s performance during the care manager’s
bimonthly on-site visit and more often as caregiver’s
performance warrants.

G. MIHC Principal caregiver Qualifications. The following
principal caregiver qualifications under the MIHC module shall
substitute for the requirements In 85055.F.

1. The principal caregiver shall be certified by the
HCBS provider before serving a client.

2. In order to be certified, the principal caregiver
applicant shall:

a. participate in all required orientations,
trainings, monitoring, and corrective actions required by the
HCBS provider;

b. have a criminal background check conducted
by the HCBS provider in accordance with the applicable state
laws;

C.- comply with the provisions of R.S. 40:2179-
2179.2 and the rules regarding the Direct Service Worker

Registry;

13



d. be at least 21 years of age and have a high
school diploma or equivalent;

e. have the ability to read, write, and carry
out directions competently as assigned; and

T. be trained iIn recognizing and responding to
medical emergencies of clients.

3. To maintain certification, the principal
caregiver shall reside iIn the state of Louisiana and shall
provide MIHC services In a qualified setting located in
Louisiana.

H. MIHC Principal caregiver Responsibilities. The
following principal caregiver responsibilities under the MIHC
module shall substitute for the responsibilities in 85055.G. The
responsibilities of the principal caregiver shall include:

1. supervision and assistance with personal care
services for the client that i1s necessary for his/her health,
safety and well-being in accordance with the ISP;

2. monitoring and reporting any non-urgent or
nonemergency changes in the client’s medical condition to the
HCBS care manager;

3. promptly reporting and communicating a client’s
request for services or change in services to the care manager;

4. maintaining the qualified setting consistent with

the criteria noted herein;

14



5. completing and submitting to the HCBS agency an
electronic client progress note daily;

6. providing ongoing supervision of health-related
activities, including, but not limited to:

a. reminding the client about prescribed
medications;

b. ensuring that the client’s prescriptions are
refilled timely;

C.- transporting or arranging for client
transportation to medical and other appointments;

d. assisting the client to comply with health
care instructions from health care providers, including but not
limited to, dietary restrictions;

e. recognizing and promptly arranging for
needed urgent medical care by activating the 911 call system;

T. notifying the care manager of the need for
alternative care of the client;

g- immediately reporting any suspected abuse,
neglect, or exploitation of a client to the HCBS care manager,
as well as timely reporting any suspected abuse, neglect, or
exploitation of a client to any other persons required by law to
receive such notice;

h. immediately notifying the care manager when
any of the following events occur:

i. death of a client;

15



ii. a medical emergency or any significant
change in a client’s health or functioning;
. a fire, accident, and/or injury that
requires medical treatment or the medical diagnosis of a
reportable communicable disease of the client and/or principal
caregiver;
iv. any planned or unexpected departure
from the residence by a client or principal caregiver; and
V. all other client or principal caregiver
major incidents or accidents.
AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and R.S. 40:2120.2.
HISTORICAL NOTE: Promulgated by the Department of Health
and Hospitals, Bureau of Health Services Financing, LR 40:
85105. Operational Requirements for Monitored In-Home
Caregiving
A. Training. The following requirements for training and
competency for the MIHC module shall substitute for the training
and competency requirements In 85055.K, 85055.L, and 85055.M.

1. Prior to the principal caregiver providing MIHC
services to a client, the HCBS provider shall ensure that the
principal caregiver satisfactorily completes documented training
in the following areas:

a. the client’s support needs in accordance

with the ISP, including the following:
16



medical and behavioral diagnoses;

medical and behavioral health history;

required ADLs and 1ADLs;
iv. management of aggressive behaviors,
including acceptable and prohibited responses; and

V. any other pertinent information.

b. completion and transmission of the daily
electronic client progress note;

C. emergency and safety procedures, including
the HCBS provider’s fire, safety, and disaster plans;

i this training shall include recognizing
and responding to medical emergencies or other emergencies that
require an immediate call to 911;

d. detection and reporting suspected abuse,
neglect and exploitation, including training on the written
policies and procedures of the HCBS provider regarding these
areas;

e. written policies and procedures of the HCBS

provider including, but not limited to:

documentation and provider’s reporting

requirements;

infection control;

safety and maintenance of the qualified
setting;
iv. assistance with medication(s);

17



V. assistance with ADLs and IADLs;
Vi. transportation of clients; and
Vil. client rights and privacy;
T. confidentiality;
g- detecting signs of illness or dysfunction
that warrant medical or nursing intervention; and
h. the roles and responsibilities of the HCBS
staff and the principal caregiver.

2. The HCBS provider shall ensure that each
principal caregiver satisfactorily completes a basic first aid
course within 45 days of hire.

B. Transmission of Information

1. The HCBS provider shall use secure, web-based
information collection from principal caregivers for the
purposes of monitoring client health and principal caregiver
performance.

2. All protected health information shall be
transferred, stored, and utilized in compliance with applicable
federal and state privacy laws.

3. HCBS providers shall sign, maintain on file, and
comply with the most current DHH HIPAA Business Associate
Addendum.

C. Monitoring. The HCBS provider shall provide ongoing

monitoring of the client and the performance of the principal

18



caregiver In accordance with the ISP. Ongoing monitoring shall
consist of the following:

1. conducting on-site visits with each client at the
qualified setting monthly by either the RN or the care manager
in order to monitor the health and safety status of the client
and to ensure that all MIHC services are delivered by the
principal caregiver in accordance with the ISP;

2. reviewing and documenting at least every other
month that the qualified setting meets the needs of the MIHC
services to be provided to the client in accordance with the
I1SP;

3. receiving and reviewing the daily electronic
client progress notes to monitor the client’s health status and
principal caregiver’s performance to ensure appropriate and
timely follow up;

4. ensuring the competency of the principal
caregiver by written or oral exam before providing services and
annually; and

5. ensuring that each principal caregiver receives
annual training to address the needs of the client.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and R.S. 40:2120.2.

HISTORICAL NOTE: Promulgated by the Department of Health
and Hospitals, Bureau of Health Services Financing, LR 40:
85107. Qualified Setting Provisions

19



A. The residence where MIHC services are provided to a
client shall be a qualified setting as stipulated herein. The
qualified setting determination shall be completed by the HCBS
provider as part of the admission process and on an on-going
basis as stipulated herein.

B. In order for a setting to be determined qualified for
MIHC services, the setting shall meet the following criteria:

1. IS a private residence located In Louisiana,
occupied by the client and a principal caregiver and shall not
be subject to state licensure or certification as a hospital,
nursing facility, group home, intermediate care facility for
individuals with intellectual disabilities or as an adult
residential care provider;

2. iIs accessible to meet the specific functional,
health and mobility needs of the client residing in the
qualified setting;

3. is in compliance with local health, fire, safety,
occupancy, and state building codes for dwelling units;

4. IS equipped with appropriate safety equipment,
including, at a minimum, an easily accessible Class ABC fire
extinguisher, smoke and carbon monoxide detectors (which shall
be audible 1n the client’s and principal caregiver’s sleeping

areas when activated);

20



5. IS equipped with heating and refrigeration
equipment for client’s meals and/or food preparation, e.g.
warming or cooling prepared foods;

6. has a bedroom for the client which shall contain
a bed unit appropriate to his/her size and specific needs that
includes a frame, a mattress, and pillow(s). The
bedroom shall have a closeable door and window coverings to
ensure privacy of the client with adequate lighting to provide
care i1n accordance with the 1SP;

7. has a closet, permanent or portable, to store
clothing or aids to physical functioning, if any, which 1s
readily accessible to the client or the principal caregiver;

8. has a bathroom with functioning indoor plumbing
for bathing and toileting with availability of a method to
maintain safe water temperatures for bathing;

9. IS equipped with functional air temperature
controls which maintain an ambient seasonal temperature between
65 and 80 degrees Fahrenheit;

10. 1s maintained with pest control;

11. 1s equipped with a 24 hour accessible working
telephone and/or other means of communication with health care
providers;

12. 1s equipped with household first aid supplies to

treat minor cuts or burns; and
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13. as deemed necessary, has secured storage for
potentially hazardous items, such as fire arms and ammunition,
drugs or poisons.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and R.S. 40:2120.2.

HISTORICAL NOTE: Promulgated by the Department of Health
and Hospitals, Bureau of Health Services Financing, LR 40:
85109. Waiver of Module Provisions

A. In 1ts application for a license, or upon renewal of
its license, a provider may request a wailver of specific MIHC
modulle licensing provisions.

1. The waiver request shall be submitted to HSS, and
shall provide a detailed description as to why the provider is
requesting that a certain licensing provision be waived.

2. HSS shall review such waiver request. Upon a good
cause showing, HSS, at i1ts discretion, may grant such waiver,
provided that the health, safety, and welfare of the client is
not deemed to be at risk by such waiver of the provision(s).

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and R.S. 40:2120.2.

HISTORICAL NOTE: Promulgated by the Department of Health
and Hospitals, Bureau of Health Services Financing, LR 40:

Interested persons may submit written comments to Cecile
Castello, Health Standards Section, P.0O. Box 3767, Baton Rouge,

LA 70821, or by email to MedicaidPolicy@la.gov. Ms. Castello
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IS responsible for responding to inquiries regarding this
Emergency Rule. A copy of this Emergency Rule is available for
review by interested parties at parish Medicaid offices.

Kathy H. Kliebert

Secretary
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